STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9848
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Soci al Wl fare denying her application for ANFC-Incapacity
rel ated Medi caid coverage based upon a finding that she is not
di sabl ed.
FI NDI NGS OF FACT

1. The petitioner is a thirty-eight-year-old wonan who

lives with her four children and her husband who is a farner.
She has a hi gh school education and has worked as a honenaker
for close to twenty years.

2. Some six or seven years ago, during her |ast
pregnancy, the petitioner was determ ned by the Departnent to
be di sabl ed and was found eligible for Medicaid through the
ANFC i ncapacity program Although no records of the basis for
this initial finding were presented by the petitioner, she
clainms that it was based on arthritis, urinary tract infection
and ki dney mal functi oni ng.

3. The petitioner continued to receive Medicaid for two
or three nore years until it was determ ned that she no | onger
met financial criteria for the program

4. In 1988, she reapplied again for Medicaid, and was
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initially determned to be ineligible. That decision was,
however, reversed by the Departnent after she appeal ed.

5. Medical records, including reports of her physician
and physical therapist, filed in support of her 1988
application indicate that the petitioner was suffering from
m gr ai ne headaches, ki dney nmal functioning, |ow back pain due
to scoliosis and significant swelling and pain in her
joints. Largely due to these latter two problens, the
petitioner was determned to be unable to Iift weights over
five pounds, sit, stand or wal k nore than 1-2 hours per day,
push or pull armcontrols, squat, bend, crawl, or reach
wi thout pain, and clinb nore than twenty steps. Wth regard
to her scoliotic condition, it was noted by her physician
that there had been "no substantial change and there is no
change expected in the underlying process."

6. The petitioner was again term nated from Medi caid
for financial reasons (a small inheritance) but reapplied on
March 28, 1990. At that tinme she was asked to have her
doctor fill out a medical report. Because her doctor had
recently retired, she asked a doctor who was famliar with
sonme of her records, but who had not treated her, to prepare
the report. She also filed a "social report” informng the
Departnment that she still had considerable trouble lifting,
carrying, wal king and sitting, and that she needed to rest
frequently during the day.

7. The doctor's report filed by the petitioner stated

that she suffered froma long history of renal disease,
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i ncluding a non-functioning left kidney, multiple
arthralgias (in the neck, knees, etc.), and overweight. The
physi cian did not conduct a full examand found no acute
joint inflanmation or abdom nal abnormalities. A urinalysis
he perforned showed protein in the urine, but was otherw se
normal . He concluded that the petitioner continued to
suffer froma non-functioning left kidney and nultiple
arthral gias but stated he was unabl e to nmake any assessnent
involving her ability to work. He also stated that her
response to current therapy is "static".

8. On the basis of the report filed by the petitioner,

t he Departnent deni ed her application because there was "no
evi dence of nedical disability". The petitioner appeal ed
t hat deci sion.

9. The petitioner testified at hearing that she
continues to suffer the restrictions detailed in her prior
medi cal reports and is, in fact, sonmewhat worse. Due to
ki dney mal functioning and swollen painful joints, she is
unable to sit or stand for nore than an hour or two. Her
back problens still prevent her fromlifting heavy objects.

She is assisted in nost of her household chores (cleaning,
shoppi ng and neal preparations) by her two adol escent
children, but still must lie dowmn to rest 3-5 hours during
the day. Wen her renmining operative kidney mal functions,
she nmust stay in bed for 2-3 days until her swelling

subsi des. She has foll owed the therapy prescribed by her

doctor, mainly rest, avoidance of pain exacerbating novenent
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and nedi cation, with no evidence of inprovenent. Fel dene,
an anti-inflamuatory prescribed for her joint pain and
swel ling, had to be stopped because it interfered with her
ki dney functioning. Physical therapy sessions | oosened up
her joints somewhat but did not relieve the pain. Her
current treatnment regime consists of hot baths and
| buprofen. The petitioner's testinony is found to be
credi bl e, based not only on her obvious sincerity, but also
because it is consistent with the 1988 detail ed nedi cal
reports.
ORDER
The Departnent's decision is reversed.
REASONS

The issue in this application for Medicaid is whether
the petitioner has net her burden of show ng that her
condition falls within the definition of "incapacitated"” in
the ANFC statute. "Physical or Mental Incapacity” is
defined by the regulations, in pertinent part, as foll ows:

A child is deprived of "parental support” when a parent

is unable, due to his or her physical or nental

condition, to maintain his or her earning capacity for

a period of not |ess than 30 days fromthe date of

application. If an applicant for ANFC I ncapacity works

35 hours or nore per week he or she is not eligible on
t he basis of incapacity.

A parent may al so be found incapacitated if unable to
performthe duties of a honmermaker due to the

i ncapacity. Incapacity of a honenmaker is considered
"deprivation of parental care" when one's physical or
mental condition prevents one from perform ng essenti al
homemeki ng activities, such as physical care of the
home and children, for a period of not |ess than 30
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days. Provisions for substitute care by another person
in the hone under the homenmeker's supervision may be

i nvol ved, although this is not required to establish

i ncapaci ty.

Appl i cants who have been determ ned to be "di sabl ed" by
the Social Security Disability Determnation Unit wll
nmeet the incapacity criteria for ANFC

WA M > 2232

The regul ations further provide a nethod for this
determ nati on

2332.1 Method of Determ nation

Physical or nental incapacity, as defined, requires
prof essi onal mnedi cal determ nation based on a
physician's report or other adequate witten nedi cal

i nformati on which includes a diagnosis of physical or
mental disability which may reasonably be expected to
continue for 30 days or longer. The District Ofice
shall informthe applicant of the nethod and procedures
for establishing incapacity and refer the applicant to
the Incapacity Exam ner for follow up action and
deci si on.

The reasonabl e charge for nedi cal exam nation(s)
required to render a decision on incapacity shall be
paid fromadm nistrative funds.

When an incapacitated recipient's prognosis indicates a
need for review of continuing incapacity at specified
future interval (s), the Incone Mintenance Speci ali st
is responsible for follow ng up, gathering current
information and transmtting this material to the

| ncapacity Exam ner so that it can render a decision in
accordance with the sanme initial procedures used in the
determ nation. \Wenever Departnent personnel observe
or otherw se becone aware of a significant change in an
i ncapacitated recipient's condition, referral shall be
made to the I ncapacity Exam ner for follow up and/or
re-determnation of eligibility based on incapacity.

The petitioner argues that the nedical reports
contenplated by the regulations in this matter were already
on file fromher prior applications and, as her doctor in
1988 had said no change was expected in the underlying

process and the new report she filed confirned the
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continuation of her diagnosis, she should have been found
eligible on these docunents al one. She objects to what she
perceives as a re-evaluation of the sane evidence with a
different result.

The Departnent denies that it is re-evaluating the sane
evi dence and argues that the petitioner failed on this
application to provide the Departnment with sufficient
information to find that her prior incapacitating condition
continues or has worsened. The Departnent naintains that
had the petitioner provided a statenent from her treating

doctor that both her diagnosis and functional limtations,

as outlined in prior nedical reports, continued or had
wor sened, she woul d have been found to have net her burden.

Fol | owi ng her testinony at the hearing, the Departnent
offered, in fact, to obtain a new report which m ght address
its concerns.

There appears to be no di sagreenent between the parties

with the principle that the Departnment is bound by its own
prior determnation that a condition is incapacitating if

1 The

the applicable | aw and nedi cal facts renmain the sane.
crucial question in this matter is whether the petitioner
showed that the nedical facts remain the same, and whet her
the Departnent net its obligations with regard to assisting
her in devel oping this evidence.

It must be concluded that the petitioner's nedical

report fell sonmewhat short of neeting her burden in that it

provi ded no information regardi ng the continuation of her
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functional limtations. See Fair Hearing No. 8295.
Unfortunately, the petitioner's customary physician was not
asked, due to his retirenment, to fill out this formand a
new physi cian (chosen by the petitioner) who saw only sone
of the records and who briefly exam ned her coul d not

provi de informati on on her present ability to work, even to

2 Such an

say as little as it remai ned "unchanged".
assessment is inportant in a case such as this, because the
petitioner does not suffer fromnedical ailnments which are
per se disabling, and her inpairnments (basically pain and

swel ling) are potentially anenable to treatnent.3

Therefore, the Departnent was not incorrect insofar as it
determ ned that the medical evidence was inadequate for
pur poses of making a determ nation.

The action denying the application taken by the
Department at that point, however, is certainly at odds with
t he evidence and regul ations. The regul ati ons provi des as
fol |l ows:

2332.3 Provisional G ant

When the Incapacity Exami ner, or District |Incone

Mai nt enance Supervi sor, believe that a positive

deci sion on incapacity is nore probable than not
because of the facts in the case, but further nedical
docunentation is required to render a decision, a
provi si onal grant of assistance may be authorized by

the District |Incone Maintenance Director until it is
possi ble for the Incapacity Exam ner to render a
deci si on.

Notice to the applicant of a decision to grant

assi stance provisionally shall clearly specify the
reason for and terns of such provisional grant (see
al so Notice of Decision - Mney Gants).
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In addition to the new i nconpl ete nmedi cal report, the
evi dence the Departnent had at the tinme of the petitioner's
application consisted of all the detailed Iimtations
contained in the 1988 reports, its prior decisions finding
i ncapacity, and the petitioner's current witten statenents
that she continued to have restrictions on |ifting,
carrying, wal king, sitting, and needed frequent rest. Based
on all this information, the only reasonabl e course open to
t he Departnent under its own regulations, was to find it
nore probable than not that the petitioner continued to be
di sabl ed and to provisionally grant her application while
confirmation of the continuing restrictions were sought,

either froma nedical exam ner or through further

docunent ati on or conversations with the petitioner.4

At this juncture, this matter could be remanded to the
Departnment with an order to provisionally grant the
application while confirmation of her continuing
restrictions is nmade through a nedical report. However,
given the fact that the petitioner now has no | ong-standing
treati ng physician who can give an i ndependently observed
assessnment of her functioning and as the petitioner herself
gave detail ed and credi bl e testinony regardi ng her own
restrictions, (and who shoul d know better than she?), it
shoul d be found that the petitioner has now net her burden
under the regul ati ons of show ng that her nedical facts have

not changed since her prior determnation of eligibility.
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FOOTNOTES

1The Department nmay, of course, reject a prior
determnation if it proves it was based on fraud, m stake or
the |ike.

2The physi ci an checking the "static" box in response to
the question "How is the patient responding to the current
t her apy?" does not address the question of whether her
ability to function has inproved since 1988.

3The petitioner's treating physician's statenent that
t he underlying process of scoliosis probably would not
change does not dispose of the issue of the limting
conditions she may have at any given tinme due to that
probl em and/ or a continuation of other problens.

4There is no reason under its regul ati ons why the

Department could not accept the petitioner's own detailed
statenents as to her functional ability as evidence in this
matter if it had reason to believe her. The regul ations
require only "adequate witten information” in addition to a
di agnosis (which presumably nust be witten by a physician).

Medi cal evidence is by no neans the only form of evidence
accept abl e under the regulations. See Fair Hearing No.
8295.
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